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Counsel — Negligence — Immunity — Whether advocates still
suit in respect of their conduct of proceedings.
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In three separate cases, clients brought clfnms forwegligence against their former
solicitors. In each case, the solicitors relied on'the immunity of advocates from
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suits for negligence, and the claims were iitially struck out as unsustainable.
However, the Court of Appeal subscquc.r&f}y ‘held that the claims fell outside the
scope of the immunity and that accgnd;n y they should not have been struck
out. On the solicitors’ appeals to the Plouse of Lords, their Lordships considered
whether the immunity should beyabolished or whether it could still be justified
on public policy grounds, Pallt@éﬂy the public interest in preventing collateral
attacks on court A=risions apd A ensuring that advocates respected their overriding
duty to the court. QY
f
Held - Advocates no longer enjoyed immunity from suit i~ raenect of their
conduct of civil and (Lord Hope, Lorq Hutton and Lord Hobhouse dissenm.g;
criminal proceedings. Such an immunity was not needed to deal with collateral
attacks on criminal and civil decisions. Rather, the public interest was satisfactorily
protected by independent principles a_nd powzrs of the court. A collateral civil
challenge to a subsisting criminal conviction would ordinarilv be struck out as an
abuse of process. but the public poiicy fzgainst such a challenge would no longer
bar an action in negligence by a client who had succeeded in having his
conviction set aside. Stmilarly, the principles of res judicata, issue estoppel and
abuse of process as understood in private law should be adequate to cope with
the risk of collateral challenges to civil decisions. Nor was the immunity needed
to ensure that advocates would respect their duty to the court. In that respect, a
comparison with other profcssionals was important. Doctors, for example, were
sometimes faced with a tension berween their dutics to their patients and their
dutics to an cthical vode, but nobody argued that they I wild have an immunity
j from suits in negligence. Furthermore, expurience in other jurisdictions,
particularly Canada, tended to demonstrate thatir was @+ luly pessimistic to fear
that the possibility of actions in negligence would undurmine the public interest
in advocates respecting their duty to the court. Maorec o, benefits would be
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